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The NFIB Small Business Legal Center, a 501(c)(3) public interest law firm, protects the rights of 555 12th Street, NW, Suite 1001 K ith k at

America's small business owners by serving as the voice of small business in the courts and the legal Washington, D.C. 20004 €ep up witn our work at.

resource for small business owners nationwide. It is not a legal defense fund for small business, but a (800) 552-NFIB Don't forget to check out our Facebook page. FacebOOk.Com/N FI B'Iega—l
legal tool to affect precedent-setting legal decisions that will influence small business’ bottom line. Email: info@NFIB.org
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WOTUS:
The Gift
that Keeps
on Taking

Overreaching environmental regulations pose a unique
danger to small business owners’ property rights. In the
states, these regulations come in the form of wetlands
mandates, and on the federal level, waters of the United
States (WOTUS) regulations. The Legal Center has been
hard at work on both fronts to stop burdensome
regulations and ensure that property rights are respected.

NFIB recently joined a coalition of business organizations
in filing a lawsuit in New York challenging the New York
Department of Environmental Conservation's (DEC) new
freshwater wetlands regulations, which drastically
increase the number of regulated wetlands in the state
and make it difficult—in some cases, impossible—for
property owners, developers, and small businesses
throughout New York to build on their property. The
regulations essentially double the acreage of regulated
wetlands in the state, allow the agency to define the
boundaries of a wetland, and leave small business owners
uncertain about whether their property will be affected,
while imposing criminal penalties for violations.

New York's new wetlands regulations are not just bad
policy—they are also illegal. The state violated the State
Administrative Procedure Act (SAPA) by failing to properly
consider the effects of the regulations on businesses.
The rule is also vague, and it is unconstitutional for a
vague rule to impose criminal penalties.

NFIB has been working to limit wetlands regulations
on the federal level as well. We sent a comment letter
in response to the Environmental Protection Agency
(EPA) and Department of the Army'’s recent request
for information for how future regulations can best
comply with the U.S. Supreme Court's decision in
Sackett v. EPA. Sackett severely limited EPA's ability to
regulate wetlands.

NFIB's comment letter provided a variety of
recommendations that the federal government should
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adopt, including a clear standard for when
wetlands can be considered waters; common sense
definitions of the terms “navigable waters” and
“relatively permanent”; an opportunity for small
business owners to correct violations; and exclusion
of ditches from WOTUS regulations.

In May, | presented at the EPA’s WOTUS stakeholder
meeting, emphasizing the importance of clear,
reasonable WOTUS regulations. NFIB Senior Attorney
Rob Smith also provided comments at a Small
Business Administration listening session, encouraging
the government to respect property rights as it
regulates WOTUS.

We are hopeful that the federal government will
incorporate our suggestions in its future WOTUS
rules, and that New York will learn its lesson from
our lawsuit. In the meantime, we will continue to
advocate for the property rights of small business
owners and will step in whenever government
bureaucrats take wetlands regulations too far.

Dutts

By Beth Milito, Vice President &
Executive Director,
NFIB Small Business Legal Center

CONTACT US e e i e eem

Beth Milito
(202) 406-4443 | elizabeth.milito@nfib.org |

Executive Director

"W Patrick Moran

*@’f ¥ (202) 314-2019 | patrick.moran@nfib.org
\i Seni
enior Attorney

Rob Smith
(202) 314-2027 | rob.smith@nfib.org

Senior Attorney

Support the

SMALL BUSINESS LEGAL CENTER

with an estate or planned donation.

Regulatory Litigation Update:

NFIB LEGAL CENTER WINS AGAINST
PRO-UNION EXECUTIVE ORDER IN OREGON

In March, NFIB was granted a preliminary
injunction in our lawsuit against a
discriminatory pro-union executive order
issued by the Oregon governor. The decision
came as a quick and decisive victory for
small business owners who want to bid on
state construction contracts without needing
to first sign an agreement with a union.

We filed our lawsuit shortly after Governor
Tina Kotek illegally bypassed state rulemaking
requirements by issuing Executive Order
24-31, which mandated union-only project
labor agreements for state construction
projects. Though the governor framed the
order as an attempt to improve efficiency,
what it actually did was force small business
owners into an ultimatum: either work with
a union, or lose out on bidding for state
construction projects.

We argued in our complaint that the project
labor agreement requirement exceeded the
governor's authority. The state legislature,
not the governor, has the prerogative to set
requirements for state construction contracts;
and, failing that, the executive branch must
go through the rulemaking process when
it attempts to regulate businesses. This is
essential to a proper understanding of
separation of powers under Oregon'’s
constitution. The governor cannot single-
handedly force non-union businesses out of
the running for state construction projects
with the stroke of a pen.

Further, the executive order violated state
laws that demand fair competition in state
construction contracts. A “union-only” bidding
process excludes small business owners, many
of whom are not unionized and do not want to
be. This runs counter to Oregon's contracting
law, which prevents the government from
picking favorites or unfairly preventing certain
businesses from being considered. Not only is
the order unlawful and discriminatory against
non-unionized small businesses, but it also
costs taxpayers: one study found that

mandatory project labor agreements drive up
construction costs by with no
wage or benefit increase for employees.

This means that the state would pay more for
the same work, leaving taxpayers—including
the small business owners who are unable to
bid for the project—to pick up the bill. This was
proven to be true in Oregon just a few years
ago. In 2022, the last time Oregon imposed a
project labor agreement requirement for a
state project, only one bidder submitted a
bid, and it cost 22% more than the State
was willing to pay. Excluding small business
owners whose employees aren't unionized
is both unfair and expensive, cheating
contractors out of a job and the taxpayer
out of a better deal.

Just three months after the executive order
was issued, and a month after NFIB filed its
lawsuit, Marion County circuit court Judge
Thomas M. Hart issued a preliminary
injunction, stopping the executive order in
its tracks. The injunction will prevent the
executive order from being implemented
while the merits of the case are determined in
court. Though the case is still pending, a
preliminary injunction is issued by a court
when it finds that a party has already proven,
by clear and convincing evidence, that it is
likely to succeed on the merits of its claims.
Thus, the Oregon governor's executive order
on project labor agreements is unlikely to go
any further than her desk.

Thanks to NFIB's lawsuit, contractors in
Oregon will be able to bid for state contracts
without having to first bring in a union.
This win could not have come without the
support of NFIB's members and our donors.
The NFIB Legal Center will continue to fight
against pro-union mandates in the states,
ensuring that small business owners are free
to own, operate, and grow their businesses
without worrying about unconstitutional
bureaucratic overreach.
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