
The first difficulty regulation poses for small
business owners is probably the most
difficult for a non-business owner to
understand. People strike out on their own
and take the necessary risks to become a
business owner in large part to keep from
working for others, to be independent, to
avoid imposed structure.4 Subjecting them
to a set of enforceable, but vague rules in the
form of government regulation is the
antithesis of their raison d’etre. Moreover,
the comparative advantage of small business
owners, particularly true entrepreneurs, is
not filling out paper or complying with rules.
The comparative advantage of these people
is breaking rules, doing things new ways,
viewing things from a different perspective.
Regulation channels, if not eliminates,
entrepreneurial search and therefore limits
the potential for innovation and growth.5 It
is not coincidental that the two occupational
groups most antithetic to entrepreneurial
activity are bureaucrats and teachers.6 Since
the impact of this diversion from the
purpose of enterprise has not been
quantified, it will not be discussed further.
But this depressing effect on entrepreneurial
energy must always serve as the backdrop to
regulatory controls.

The Federal Regulatory
Behemoth
The second difficulty for small-business
owners posed by regulation is the volume
of rules that must be followed. The issue is
not a small set of directives. The Code of
Federal Regulations (CFR) occupies 19

running feet of shelf space, consumes 201
volumes and consists of 134,723 pages.7

That page count represents two and one-
half times the size of the CFR just 30 years
ago.8 But that mass of rules isn’t all. States
and localities also have rules and
regulations. Though state and local
regulations are not addressed in these
pages, they present small business owners
additional hurdles that can be among the
most severe— even to the point of directly
prohibiting new small businesses from
forming.9

From this pile of paper, the small-
business owner must discover the more
important regulations to be followed,
determine how best to comply and to
finance compliance, and then actually do it.
The term “more important regulations” is
used advisedly because it is impossible for
an owner to discover and understand all
applicable rules, let alone do so and operate
a business. Therefore, his assessment of his
own regulatory compliance must often be
guesswork and common sense. Yet, there is
no margin for error because the penalties
for miscalculation can be severe

The volume of regulation is compounded
by the ancillary issue of regulation without
rational or moral basis. This is the product
of an increasingly technological society.
Such regulations, for which violation can
bring severe penalties, are totally arbitrary
and may not in and of themselves be more
than tangentially related to the regulatory
objective. Filing dates are an example.
There is no inherent reason that one date
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The Regulatory Problem
The greatest surprise new-business owners receive upon going into

business for themselves is discovering the partner they didn’t realize they

had.1 Prior to entry, prospective business owners usually don’t understand

the extent to which government imposed requirements will govern the day-

to-day conduct of their enterprises.2 But once they actually begin

operations, it doesn’t take them long to learn. Regulation and red tape

quickly become a persistent headache. In fact, “unreasonable” government

regulation is one of small business’s most difficult business problems and

it has become increasingly so.3
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should be selected over another. So, the
business owner cannot rely on common
sense or good judgement to substantially
comply. He must rely on memory or,
hopefully, a good computer system. When a
six employee firm in Cleveland faces 29
different filing dates annually for
employee-related taxes alone,10 it should be
clear that the potential for inadvertent and
technical error is high. The greater the
number of such regulations, the more likely
errors are to occur and penalties to
proliferate.

The primary regulatory problem for most
small-business owners is simply the
overwhelming number of rules. Every way
they turn, there is a new rule, a different
agency, or another piece of official paper
demanding the owner’s time and attention
and limiting his options. Always, there is
uncertainty — what have I missed? am I
right? can I be fined or otherwise
penalized? The truth everyone knows is
that it is impossible to be totally compliant
all of the time, so small business owners
must do the best they can and trust their
luck. Ignorance of the law is no excuse. 

a. Numbers of Regulations
Nineteen feet of Federal regulations and
70,000 annual pages of Federal Register
apparently are not enough. More
regulations are on the way. A little-known,
twice-yearly publication, called the Unified
Agenda of Federal Regulatory and
Deregulatory Actions, depicts the total
number of proposed and final federal
regulations and deregulatory actions
anticipated within the next 12 months.
Roughly 60 federal departments, agencies
and commissions are included. These rules
affect both the private sector and lower
level governments. The Agenda also
presents some actions recently completed,
as well as a handful of regulations planned
for the long term. However, the list is a
gauge of what is in the regulatory pipeline
at the various agencies. 

The Competitive Enterprise Institute
(CEI) annually compiles the number of
rules listed in the Unified Agenda.
According to CEI’s analysis of the October
1999 edition, federal agencies and
departments have 4,538 regulations at
various stages of progress.11 Exhibit 8.1

shows the total number of rules being
prepared by each agency as well as the
number and percentage that affect small
business. The columns headed “RFA
Required” and “RFA Not Required” refer to
the requirement (or absence of
requirement) that the agency perform a
regulatory flexibility analysis on the
regulation being prepared. (A regulatory
flexibility analysis basically requires the
agency to examine the proposed rule to
assess its impact on small entities and
determine if regulatory objectives could be
reached in a less burdensome manner.) Of
those regulations, the Department of
Transportation, the Environmental
Protection Agency (EPA), and the Treasury
Department have the highest number of
entries — 539, 456 and 400, respectively.

For the most part, the agencies with the
greatest number of regulations under
consideration are also those most likely in
absolute and percentage terms to have
nascent regulations that impact smaller
firms. The Department of Transportation,
EPA, and the Departments of Commerce
and Health and Human Services were the
four agencies in the fall of 1999 that most
often were preparing regulations that
impact small firms. The Small Business,
Administration, the Federal
Communications Commission, the Federal
Trade Commission and the Securities and
Exchange Commission had the highest
percentage. Nonetheless, the significant
points flowing from the Unified Agenda are
that 1.) a reported 963 regulations

An International
Perspective
Promoting a regulatory environment
conducive to the development of smaller
firms is a major consideration for growth
policies. This should be a central feature of
regulatory reform efforts ... Regulations
which directly or indirectly discourage the
creation and expansion of smaller
enterprises and innovative start-ups that
are important for growth and employment
need to be modified and reformed.

Regulatory Reforms for Smaller Firms
OECD
Paris, 1999, p.5
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Exhibit 8.1
Number of Planned Regulations Impacting Small Business—Fall 1999

Number Impacting Small Business 

Total RFA RFA Not Total Small % Sm. Bus.

Agency Rules Required Required Business Impact

Dept. of Agriculture 345 27 22 49 14.2
Dept. of Commerce 366 65 65 23 24.0
Dept. of Defense 121 2 2 13 12.4
Dept. of Education 32 0 0 0 0.0
Dept. of Energy 64 0 0 0 0.0
Dept. of Health and Human Services 300 45 30 75 25.0
Dept. of Housing and Urban Development 128 0 1 1 0.8
Dept. of the Interior 309 28 5 33 10.7
Dept. of Justice 201 8 6 14 7.0
Dept. of Labor 151 37 1 38 25.2
Dept. of State 27 0 0 0 0.0
Dept. of Transportation 539 33 213 246 45.6
Dept. of the Treasury 400 3 12 15 3.8
Dept. of Veteran’s Affairs 130 5 1 6 4.6

Advisory Council on Historic Preservation 1 0 0 0 0.0
Agency for International Development 5 0 0 0 0.0
Architectural and Transportation 
Barriers Compliance Board 8 2 0 2 25.0
Commission on Civil Rights 1 0 0 0 0.0
Corporation for National and Community Service 4 0 0 0 0.0
Environmental Protection Agency 456 17 162 179 39.3
Equal Employment  Opportunity Commission 9 0 0 0 0.0
Federal Emergency Management Agency 33 0 0 0 0.0
General Services Administration 51 2 0 2 3.9

*Federal Acquisition Regulations 49 12 4 16 32.7
National Aeronautics and Space Administration 7 0 0 0 0.0
National Archives and Records Administration 21 0 0 0 0.0
Institute of Museum Services 1 0 0 0 0.0
National Endowment for the Arts 5 0 0 0 0.0
National Endowment for the Humanities 6 0 0 0 0.0
National Science Foundation 4 0 0 0 0.0
Office of Federal Housing Enterprise Oversight 5 0 0 0 0.0
Office of Government Ethics 12 0 0 0 0.0
Office of Management and Budget 9 2 0 2 22.2
Office of Personnel Management 112 0 0 0 0.0
Panama Canal Commission 4 0 0 0 0.0
Peace Corps 5 0 0 0 0.0
Pension Benefit Guarantee Corporation 12 0 0 0 0.0
Railroad Retirement Board 16 0 0 0 0.0
Selective Service System 1 0 0 0 0.0
Small Business Administration 35 12 16 28 80.0
Social Security Administration 67 0 2 2 0.0
Tennessee Valley Authority 1 0 0 0 0.0

Commodity Futures Trading Commission 9 0 0 0 0.0
Consumer Product Safety Commission 17 0 0 0 0.0
Farm Credit Administration 19 0 0 0 0.0
Farm Credit System Insurance Corporation 3 0 0 0 0.0
Federal Communications Commission 128 91 0 91 71.1
Federal Deposit Insurance Corporation 25 0 0 0 0.0
Federal Energy Regulatory Commission 20 0 1 1 5.0
Federal Housing Finance Board 18 0 0 0 0.0
Federal Maritime Commission 9 1 3 4 44.4
Federal Reserve System 22 1 1 2 9.1
Federal Trade Commission 16 0 10 10 62.5
National Credit Union Administration 26 0 0 0 0.0
National Indian Gaming Commission 14 0 0 0 0.0
Nuclear Regulatory Commission 57 5 0 5 8.8
Office of the Special Counsel 2 0 0 0 0.0
Securities and Exchange Commission 80 35 4 39 48.8
Surface Transportation Board 3 0 0 0 0.0

Federal Mediation and Conciliation Service 1 0 0 0 0.0
Presidio Trust 3 0 0 0 0.0
Udall Institute for Environmental Conflict Resolution 3 0 0 0 0.0
Total 4,538 433 530 963 21.2

*Federal acquisition regulations are generally promulgated by the General Services Administration, but that is not always true. Presumably,
they are listed separately in the Unified Agenda for that reason.

Source: Competitive Enterprise Institute.
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impacting small business are under
consideration, 2.) 530 are substantive
enough to require a Regulatory Flexibility
Analysis, and 3.) no single department or
agency is the culprit, though some are
obviously more troublesome than others.

It is important to recognize that CEI
complied its list of regulations impacting
small business from self-reports of the
agencies. Unfortunately, these self-reports
are not consistent across agency.12 Some are
more likely to report than others. The
Department of the Treasury and its Internal
Revenue Service (IRS), for example, show
little small business impact, a result that is
likely to surprise small business owners as
well as IRS employees. Another agency
missing from the list of those with
regulations likely to impact small business is
the Department of Labor. (More will be said
about the Department of Labor and its
regulatory burden in the chapter on the
workforce.) The explanation for Treasury’s
absence could be that the IRS has been one
of the primary violators of requirements to
review the impact of proposed regulations
on small business.13 Another explanation is
that agencies do not necessarily produce a
consistent flow of regulations impacting
small business. Reviewing a single Unified
Agenda, therefore, may not provide an
accurate impression of the relative potential
burden each agency intends to impose.

The number of proposed regulations in
the Unified Agenda has remained relatively
constant recently. In the 1990s, it has varied
from a high of 5,119 (1994) to a low of
4,407 (1998). The autumn 1999 Unified
Agenda with its 4,538 entries falls toward
the lower end.

These numbers of Federal pending
actions may not appear large by Washington
standards. But imagine a small-business
owner operating a 15 employee enterprise
in Kansas City. The Unified Agenda is
intended to alert him to the likelihood that
rules will be forthcoming in a particular
area. Think about the logic. Is it reasonable
to expect the owner to sift through more
than 4,500 items in order to locate the 963
proposed regulations that impact small
firms, then determine which may impact
his firm, review and comprehend those that
are applicable, and then advise Federal
regulators of their implications? Is it

reasonable to expect that he will complete
this process semi-annually? Once the rules
leave the Agenda and appear for comment
in the Federal Register, the process is
essentially repeated — except there are
more regulations and those with small
business impacts are more difficult to
locate. Is it reasonable to expect the small-
business owner in Kansas City to review
the Federal Register daily and offer his input
at critical times? After the final rule is
promulgated, is it reasonable to expect this
small business owner — running a 15
employee business in the middle of the
country — will recognize a rule’s
promulgation, understand its content, and
comply with it in full by the specified date?
No, it isn’t reasonable. But Washington
expects it anyway.

The Agenda does not summarize the total
expected costs of anticipated rules.
However, it does indicate whether a rule is
“economically significant.” The term
“economically significant” means that a
rule is projected to impose economic costs
of more than $100 million annually. The
Agenda enumerates a total of 137 rules at
the pre-rule, proposed, final, recently
completed or planned stages that will cost
at least $100 million each. That means
regulators will impose rules costing a
minimum of $13.7 billion during the next
year or so. Yet, almost all of those 137 rules
will cost more than $100 million and there
are 4,101 rules for which not even a “ball-
park” estimate is available. While many of
these are cost neutral and others may
actually reduce the regulatory burden, it is
difficult to believe that they collectively do
not add significantly to the total cost. The
result is that $13.7 billion must be a
significant under-estimate.

b. Direct Costs of Regulation
In November 1995, Professor Thomas D.
Hopkins, a former OMB official, presented
a report to the Office of Advocacy at the
Small Business Administration estimating
that Federal regulation cost $709 billion in
1999 (1995 dollars).14 The estimate for
2000 was $721 billion.15 These regulatory
costs are enormous and have escalated
steadily over the last decade (see, Exhibit
8.2), though Hopkins projects them to
remain at roughly nine percent of GDP for



the time being.16 Still, these figures likely
understate the total regulatory burden. His
figures quantify only direct compliance
costs, not costs due to lost productivity and
other indirect effects.17

Hopkins classifies regulatory costs into three
broad components:  environmental/social,
economic, and paperwork regulations such as
tax compliance. Each accounts for about one-
third of today’s regulatory compliance costs.18

Notable is the relative decrease in economic
regulation and the relative increase in
environmental, social, and paperwork
regulation. Throughout much of the 1980s,
implementation of deregulatory efforts in
various industrial sectors (often initiated in the
1970s) such as trucking, airlines,
telecommunications, financial services and

natural gas, reduced regulatory costs. The cost
of economic regulation continues to decline,
though at a much slower pace than in the
decade of the 1980s. The cost of social
regulation has meanwhile moved in the
opposite direction, particularly regulation
related to the environment. Environmental
regulation is the fastest-growing component of
federal regulatory behemoth. It is expected to
consume over 27 percent of the total (and
enlarged) regulatory burden in 2000
compared to its seven percent share in 1977.
The difference in constant dollars is $150
billion. The cost of other social regulation is
headed in the same direction, just not quite as
fast. It has doubled costs since the mid-1980s
due to such legislation as the Americans with
Disabilities Act among other causes. 
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Exhibit 8.2
Federal Regulatory Direct Costs by Type of Regulation , 1977 to 2000
(billions of 1995 dollars)

Type of Regulation

Social: Economic:

Year Environmental Other Social Efficiency Loss Transfer Paperwork TOTAL

1977 47 32 149 288 138 654

1978 52 35 142 273 139 641

1979 56 37 134 256 139 622

1980 60 39 125 239 143 606

1981 63 37 118 225 147 590

1982 65 35 113 213 144 570

1983 71 32 108 204 161 576

1984 76 31 103 194 163 567

1985 81 31 99 186 165 562

1986 87 31 95 177 165 555

1987 93 32 90 168 174 557

1988 98 34 86 158 173 549

1989 105 36 85 156 180 562

1990 112 39 83 153 206 593

1991 129 40 82 151 219 621

1992 137 47 82 150 226 642

1993 149 51 81 149 212 642

1994 152 53 80 148 215 648

1995 168 55 80 147 218 668

1996 174 58 79 145 221 677

1997 180 60 79 144 225 688

1998 188 62 78 143 229 700

1999 193 65 77 142 232 709

2000 199 68 77 141 236 721 

Source:Thomas D. Hopkins, Profiles of Regulatory Costs, SBAHQ-95-M-0298, prepared the Office of Advocacy,Washington,
DC, November, 1995.
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Hopkins estimates do not lie outside the
mainstream. The Office of Management
and Budget (OMB), for example, released
its latest draft report on regulatory costs
and benefits in January 2000. OMB
estimated that the costs of social
regulations (such as environmental quality,
and health and safety rules) range from
$174 billion to $234 billion.19 OMB’s
breakdown uses only costs that were both
quantified and monetized implying an
underestimate. Given the estimating
uncertainties admitted by both OMB and
Hopkins, the two developed similar
numbers for those limited aspects of
regulatory costs that both can agree
warrant quantitative reporting. 

Regulatory costs are large, so large that
perspective can be lost. Compare Federal
regulatory costs with more familiar
quantities? Start with the Federal budget
since social, environmental, and economic
regulation are often popular political
substitutes for direct taxation and
spending.20 The cost of Federal regulation is
now equivalent to over 40 percent of the
level of government spending. Regulatory
costs vastly exceed corporate income taxes
and even rival, though fall short, of total
individual income taxes paid. Another
comprehensible comparison is with items in
the family budget, a particularly relevant
comparison since consumers ultimately pay
the regulatory bill. The average after-tax
income of the two-income earner family of
four in 1998 was $41,846.21 Imputing typical
household regulatory costs to this family
means that 18 percent of its after-tax income
is spent on regulatory costs. Regulatory costs
exceed spending on every item in the family
budget except housing —more than medical
expenses, food, transportation, recreation,
clothing, and savings.

Business must pay those regulation-
induced costs before they reach consumers
in the form of higher prices. That creates
two special problems for small business:
the first is higher barriers to entry. In other
words, an aspiring small-business owner
may never be able to raise enough capital to
start the business that might eventually be
able to pass on the regulation-induced
costs. Second, an operating business might
be required to invest a relatively large sum
just to remain in business. The firm’s

profitability does not allow the investment.
An obvious example is the replacement of
underground storage tanks.   

Disproportionate Costs
Damage Competitiveness
The third difficulty created for small
business owners by regulation is that it is
disproportionately costly. Small business
usually pays higher per unit costs than large
business to comply with the same rule.
Higher relative costs put smaller
enterprises at a disadvantage competing
against larger firms and makes them
economically less viable. 

Regulations customarily involve two
types of costs — fixed costs and variable
costs. A fixed cost is a flat cost. The cost is
constant no matter how many customers
are served, how many widgets are
produced, or how many hours a business is
open. Fixed regulatory costs serve to
competitively disadvantage smaller firms
since these businesses have fewer
customers or units of production to spread
the costs over. Take a $5,000 license fee,
for example. The fee is one percent of sales
for the venture annually grossing $500,000.
But it is twice that amount for the venture
annually grossing $250,000. Variable costs,
in contrast, are tied to the number of units
produced, customers served, etc. The
greater the volume, the higher the cost.
Variable costs are size-neutral. They offer
neither large nor small firms a competitive
advantage. As a practical matter, fixed and
variable costs mingle. The result is
generally a disproportionate impact on
smaller firms, though the degree of
disproportionate impact varies from
regulation to regulation.

Several studies appeared in the early
1980s, documenting the disproportionate
impact of regulation on small firms.22

Regulatory flexibility impact analyses
which have been conducted often over the
last two decades reenforce the earlier
findings. Illustrative is Exhibit 8.3. While
“large firms” in this example have only 100
employees or more, the exhibit shows how
regulatory costs, in this case Food and Drug
Administration food labeling requirements,
impose relatively higher costs on smaller
firms both as a percentage of sales and as a
percentage of employment. Note the cost



ratios toward the bottom of the exhibit. As
can be seen, the smallest firms following the
same regulations as larger firms experience
13 times the costs per employee and 17
times the cost per dollar of sales as do large
firms. The medium sized firm spends 20
percent more than do large firms. 

The costs of the regulation are not as severe
in this example as examples that might have
been presented. Mandatory labeling was
selected as an example because most people
understand the basic issue involved and the
disproportionate firm size impact is clear.
More severe impacts occurred with EPA’s
effluent guidelines for organic chemicals,
plastics and synthetic fibers. The cost of
compliance for direct discharge using the “best
available technology” was $294,739 per small
plant compared to a cost of $763,333 for a
large one.23 The treatment per 1,000 pounds of
these products was estimated to be 38 times
greater per pound for the small plant. The cost
of compliance for indirect discharges were
$335,849 per small plant and $567,953 for a
large one. The treatment per 1,000 pounds
was 67 times as great for the small entity. 

Some factors are more likely to
contribute to disproportionate costs than
are others. After reviewing a number of
specific analyses, Beale and Lin concluded
that costs imposing the highest
disproportionate burden on small business
are statistical properties of risk pooling and
monitoring, start-up administrative costs,
and technical economies of scale.24 Other
costs such as work force integration, e.g.,
training, notification, and on-going
administrative issues have disproportionate
impacts that are generally smaller.  

Many of the regulations documented by
the Unified Agenda affect small business
directly. Individual regulations have
disproportionate impacts on small
businesses compared to their larger cousins
since the fixed costs of compliance can be
spread over more sales by large firms.
While regulatory burdens increase the
larger a firm is, Hopkins’ 1995 study
showed that the cumulative per employee
burdens are far higher for smaller firms. He
estimated that firms employing more than
500 people face an average per-employee
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Exhibit 8.3
Final Estimated Food Labeling Compliance Costs

Business Size
Small

Type of Cost Health Claims No Health Claims Medium Large

Mandatory Nutrition Labeling
Per Firm $3,375 $0 $3,375 $25,700

Per Employee $1,022 $0 $94 $84

Percent of Sales 0.50% 0.0 0.34% 0.29%

Ingredient Labeling
Per Firm $786 $786 $786 $5,984

Per Employee $238 $238 $22 $19

Percent of Sales 0.12% 0.12% 0.01% 0.01%

Total Administrative
Per Firm $4,161 $786 $4,164 $31,648

Per Employee $1,260 $238 $116 $99

Cost Ratio 12.7 2.4 1.2 —

Percent of Sales 0.62% 0.12% 0.04% 0.04%

Cost Ratio 17.1 3.2 1.2 —

Source: Henry B.R. Beale and King Lin, Impacts of Paperwork, and Tax Requirements on Small Business, SBAHQ-95-C-
0023, Microeconomics Applications, Inc., prepared for the Office of Advocacy, U.S. Small Business Administration,
September, 1998.
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cost of regulation of $2,979. Small firms
with fewer than 20 employees absorb
$5,532 per worker, as shown in Exhibit 8.4.
As a result , small businesses pay 1.86 times
more per employee in regulatory costs than
large ones.25

Hopkins stressed the importance of this
discrepancy in burdens between large and
small since over 90 percent of the firms in
the U.S. have fewer than 20 employees.26

This cost gap is ironic given that small firms
are sometimes exempted from regulations or
are subject to reduced or differing
requirements. The effect of these regulatory
modifications is to substantially change the
disproportionate effects.27 Still, the per
employee difference between the largest and
the smallest remains a factor of almost two.

Regulatory Flexibility
The concept of disproportionate impacts has
had an important legislative result. It yielded
the Regulatory Enforcement Act (RFA) of
1980 as amended by the Small Business
Regulatory Enforcement and Fairness Act
(SBREFA) of 1996, arguably the most
innovative and effective policy effort
successfully pursued by the small business
lobby. Though neither piece of legislation
solves small business’s regulatory problems,
these Acts combined create an important
restraint on the agencies and critically
educate their regulatory employees. 

The Regulatory Flexibility Act as amended
requires federal regulatory agencies to assess
and consider the impacts of proposed
regulations on small entities. Where
appropriate and keeping with the public
policy intent of the regulation, the agencies
are directed to modify, seek alternatives, or
exempt small entities from their regulatory
proposals. The Acts effectively require the

agencies to recognize the adverse impacts
they are creating on small entities and to
review alternatives to their proposals.
However, the laws do not require the
agencies to take any substantive action. This
compulsory education of bureaucracies
without an accompanying compulsion to act
is both the greatest strength and the greatest
weakness of the regulatory flexibility
concept in practice. 

The purpose of the Acts is to reduce the
regulatory burden on small business without
altering the public policy goal. In other words,
the Acts let bureaucrats do what they want to
do; it just provides the possibility that small
business can comply in an easier, and perhaps
more effective, manner. The implicit
rationale underlying the Acts is that once the
agencies understand the relative costs and
their ability to mesh regulatory objectives
with compliance alternatives, they will be
more likely to implement burden reducing
measures. The increasing appearance of
regulations designated as impacting small
firms in the Unified Agenda suggests that
there is progress educating the bureaucracy.
However, much of the bureaucracy
apparently still finds the Acts threatening.
The Chief Advocate at the Small Business
Administration wrote in the introduction to
the Annual Report of the Chief Counsel of
Advocacy on Implementing the Regulatory 
Flexibility Act,1999, that:

Data and agency resistance to the
consideration of meaningful and less
burdensome alternatives is the heart
of the problem. Moreover, agencies
do not yet clearly understand that
compliance with RFA does not mean
special treatment for small business
at the expense of sound public policy.28

Exhibit 8.4
Cost of Regulation Per Employee by Employee Size of Business

Employee Size of Business

< 20 Employees 20 to 499 Employees 500+ Employees

Total Regulatory Cost $5,532 $5, 298 $2,979

Source:Thomas D. Hopkins, Profiles of Regulatory Costs, SBAHQ-95-M-0298, prepared for the Office of Advocacy, U.S.
Small Business Administration,Washington, DC, November, 1995.



In light of this continued, though
diminished, recalcitrance on the part of the
bureaucracy, the judicial remedies that are
the heart of SBREFA appear critical.

SBREFA amended the Regulatory
Flexibility Act to provide judicial review of
the agencies’ compliance with the original
law. Judicial actions have been taken as a
result, forcing the affected agency to
consider the regulatory impacts on small
business when it initially had not. Two
notable and successful cases set precedents
sympathetic to the small business position.
The two cases are outlined below:  

• Northwest Mining Association v. Babbitt.
This case marked the first successful action
taken under SBREFA. The Bureau of Land
Management (BLM) in the Department of
the Interior proposed that expensive
bonding requirements be imposed on
hardrock mining operations.29 The bonding
costs were so high that the proposal
effectively eliminated small miners. The
BLM did not conduct a serious regulatory
flexibility analysis on the proposed rule and
therefore did not recognize the severe
impact it could have on small mining
operations. The court ruled that the BLM
had violated the Regulatory Flexibility Act
and directed the agency to conduct a
regulatory flexibility analysis. The result
was a redrafted rule.30

• Southern Offshore Fishing Association et al.
William M. Daley. In this case the court
ruled that the National Marine Fisheries
Service in the Department of Commerce
failed to prepare a proper regulatory
flexibility analysis on a rule that would have
severely affected the commercial shark
fishing industry, an industry composed
principally of small-business people.

The anticipated result of these cases is
greater cooperation from the agencies,
knowing that they are unlikely to prevail if
taken to court on the failure to follow
provisions of the Regulatory Flexibility
Act. A second result is a stronger small
business position in court if forced to
address similar issues. 

Given the modest objective of RFA, the
Chief Advocate’s 1999 report could
rightfully crow that actions taken under the

Acts saved small business $5.3 billion
“without compromising public policy
objectives.”31 Particularly happy should be
those affected by the health-care Financing
Agency’s (HCFA) reimbursement system.
The savings realized by these small
businesses and small firms directly affected
by other RFA actions represent real gains
that probably would not have been obtained
without the Acts. 

The greatest weakness of RFA is that the
Act is entirely procedural. As noted by
Richard Belzer:32

• RFA requirements are limited —
+ they cover only procedural and 

analytic issues
+ they impose no constraints on the 

regulators’ discretion to regulate 
small businesses

• SBREFA is limited to process and analysis
+ the law does not require regulators to 

choose less costly or burdensome 
alternatives for small business

Belzer’s challenges are unquestionably
statements of fact. The practical issue is to
translate them into criticisms producing
viable legislative remedies. The focal point
is a requirement that the less costly or less
burdensome alternative be chosen. Data
and measurement issues among other
factors make this intriguing possibility
more difficult to implement than might
initially appear. However, given that some
agencies still refuse to implement the spirit
if not the letter of the law, reasonable RFA
modifications need to be drafted in order
to assure substantive results. 

Is There Any Hope?
Possibilities for Reform?
Regulatory reform does not start with the
agencies. It starts with the Congress. The
Congress enacts the laws. The more
detailed those laws, the less discretion the
bureaucracy has to interpret them or to
create rules at odds with the intent of the
legislative branch. Yet, instead of delving
into boring and non-publicity generating
details and/or thrashing out compromises
on tough issues, the Congress delegates
those decisions to the bureaucracy. In fact,
Congress has adopted a convenient system

10
6

|
N

FI
B

 S
m

al
l B

us
in

es
s 

Po
lic

y 
G

ui
de



10
7

|
N

FI
B

 S
m

al
l B

us
in

es
s 

Po
lic

y 
G

ui
de

of power delegation that allows it to beam
when regulations do “good” things, but
scapegoat agencies and avoid blame when
regulations do “bad” things.33 It is
sometimes very difficult to take pleas for
regulatory reform seriously when those
making them are not attentive to the
significant details of the laws that they pass.

The corollary to detailed legislating is
exercising oversight authority. The purpose
of oversight is not to generate publicity, as
helpful to Members as that may be. Its
purpose is to determine if the laws are
being implemented as intended and to
identify problems that can best be resolved
through new legislation. 

Congress can’t be compelled to take its
full legislative responsibilities more
seriously. Further, the political reward
system does not compensate attention to
detail; indirectly the political reward
system even punishes it by absorbing the
time that might be used for more politically
profitable activity. However, the
responsibility to halt undue delegation to
the bureaucracy ultimately lies with the
majority party and its committee (and
subcommittee) chairs.

a. Beyond the Congress
The Federal government should adopt a
regulatory strategy that:

1.Identifies the relative costs and benefits
of Federal regulations (proposed and
implemented),

2.Ensures objective review of regulatory
analyses,

3.Focuses on the greatest regulatory benefits,

4.Demands regulatory flexibility, and

5.Emphasizes assistance for compliance
rather than penalties for non-compliance

Congress should enact legislation that
requires agencies proposing regulations to
conduct cost-benefit analyses of those
regulations. That legislation should outline the
requirements for the analyses, including
requirements for an adequate Regulatory
Flexibility Analysis. Regulations would be
promulgated only following OMB approval of

the agency’s analyses. OMB would also be
required to approve any regulations projected
to cost $100 million or more.

b. Cost-Benefit Analysis
Since the 1970s, efforts to control and
supervise the behavior of regulatory
agencies and the federal regulatory burden
have produced mixed, usually uninspiring
results. Aside from the appropriations
process itself, the primary regulatory
control has been centralized executive
branch review of agency regulations, a
process first carried out to a limited extent
by the Council on Wage and Price Stability
and the Regulatory Analysis Review Group
in the 1970s.34 These bodies selected a
mere handful of regulations for review each
year. Centralized review was expanded and
continued during the 1980s and early
1990s and was administered primarily by
the Office of Management and Budget. But
review has never wielded the force of law.
Rather, it has been the product of
Executive Orders, and those Executive
Orders have been limited to “major” rules,
i.e., those costing $100 million or more.

This approach has largely been ineffective
because the agencies simply don’t take cost-
benefit analysis seriously. A team of
researchers from the American Enterprise
Institute (AEI) and the Brookings Institution
recently reviewed 48 major environmental,
safety and health rules and their Regulatory
Impact Assessments (RIA) and found that
RIA’s “typically do not provide enough
information for the regulatory agencies to
make decisions that will maximize the
efficiency or effectiveness of a rule.”35Among
their findings: Net benefits were only
quantified 29 percent of the time; they failed
to discuss alternatives 27 percent of time;
they quantified costs or benefits of
alternatives only 31 percent of the time; and,
they provided summaries for the lay reader
only 56 percent of the time. Moreover, the
researchers found that agencies often appear
to hide “bad news” by failing to publish net
benefits when they are negative.

The implication is that a central authority
must establish guidelines for, and review
and approve the regulatory assessments of
the agencies. Further, the basic procedure
must be codified. The existing use of
Executive Orders simply has not worked well.



Codification should institutionalize cost-
benefit analysis, review of existing rules, and
increased agency emphasis on risk assessment.

c. Congressional Office of
Regulatory Analysis 
Would the Congress abolish the
Congressional Budget Office? Hardly. It
finds the Office’s work an indispensable
“second opinion,” particularly when the
executive and legislative branches are
controlled by different political parties.
Much like the regulatory counterpart to the
Congressional Budget Office, a
Congressional Office of Regulatory Analysis
would offer an independent assessment of
regulatory impact.36 Such independent
assessments are absolutely essential if
effective oversight is to become a routine
part of the Congressional landscape.

Congress passed the “Congressional Review
Act” as part of SBREFA.  The Act allows
Congress to review new rules and disapprove
them. Congress also now requires that OMB
report to it on regulatory costs and benefits
and to make policy recommendations in
regard to them. In both cases, Congress is
relying on OMB and the agencies to provide it
information with little independent capacity
to verify or challenge. The issue for Congress
is whether it believes that elected authorities
should and/or will exercise greater control
over the agencies in the future. A “yes” to
either argues for the office and greater
oversight of agency rule-making.

d. Review Necessary Changes to
SBREFA 
Congress should conduct oversight
hearings on SBREFA and consider
necessary changes to strengthen the
statute. It has been over four years since
SBREFA was enacted. There has been
sufficient experience with the law through
judicial challenges, agency behavior toward
its provisions, and operation of its small
business involvement provisions to justify
review. Congress has considered legislation
to amend the law, including bills that would
extend the law’s panel processes to the
Mine Safety and Health Administration
and the Internal Revenue Service.  (Only
OSHA and EPA are currently required to
convene panels on regulations that would
have the most impact on small business). 

Other worthwhile suggestions that
Congress should explore include: amending
the law to clarify that agencies should take into
account both the direct and indirect impacts
of proposed regulations on small business; and
strengthening provisions included in the 1980
RFA that require agencies to periodically
review existing regulations that impact small
business. Both these suggested changes would
close loopholes in the law that the agencies
have exploited.

e. The Pac-Man Approach
Two approaches to rationalize the
regulatory system have been offered. The
first, and most prominent, involves process
reforms. Proposals from variations of cost-
benefit analysis to a regulatory budget
qualify. The basic assumption is that if the
agencies change the way they go about
creating regulations, the quality of
regulations will be more enlightened and
they will better reflect the intent of the
Congress. In particular, if more and better
information is available, more intelligent
decisions will be rendered.

Process is highly attractive to legislators
as the basis of reform proposals because it
is quick and easy. A single change in the
process across government and the problem
has been addressed everywhere. The
minutia of specific regulations never have
to be tackled. Old controversies don’t have
to be dug out and refought. 

Except for isolated situations, even
significant process reform means that those
with detailed knowledge of the regulations
remain “king.” They retain a substantial
knowledge-based edge on others including
OMB or Congress. That means they are in
the best position to understand which
regulations are poorly structured,
unnecessary, duplicative, or capture some
private (in contrast to some public)
interest. The only knowledge-based
challenges to this bureaucratic supremacy
comes from those who are regulated.

The second approach is to review
regulations one-by-one or one set by one set.
This approach assumes intimate knowledge
of the regulations involved and the time
necessary to explore the issues. It is also
boring, yields little publicity or reward for
good work, and will be swamped by the
legions of bureaucrats writing more
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regulations. The substance approach has
worked when deregulating entire industries,
e.g., trucking, airlines, financial services. It
has also worked to stimulate restructuring of
highly visible agencies like the IRS. But, it
seems less popular for questions more in
need of a surgeon than a butcher.

The most likely way to yield success is to
rely on a melding the two approaches. Both
have attractive features; both have serious
liabilities. The primary asset of the former
is its simplicity. It sets up one reasonably
simple process that covers all agencies and
all situations. The primary asset of the
latter is that it engages detail and expertise. 

A small unit should be established in an
agency or two as an experiment whose sole
function is to review and challenge existing
rules. The unit would review the necessity
and/or wisdom of current rules. While it
would have no independent authority to
change the rules, it would routinely bring
its findings to the attention of the agency
chief. In effect, the unit would force the
agency to continually reinvent or at least
rejustify its regulatory structure. 

Conclusion
There is no magic solution for small
business’s regulatory problem. A reduction
in the regulatory burden requires vigilance,
resources and constant hard work. It also
requires help from both ends of
Pennsylvania Avenue. 

Small business operates at a significant
disadvantage in the regulatory arena. While
most interest groups and regulators
concern themselves with a small set of
regulations, small business must fight off
new demands from countless directions. It
must control, or at least influence, a
process it doesn’t understand nor have the
strength to change. It must subsume its
pressing resource and time needs to those
imposed from the outside. Thus,
enforcement of the Regulatory Flexibility
Act, “quick and dirty” as well as helpful,
situation-specific information sources, and
greater public-official attention to
regulatory excess are critical. There are two
keys to regulatory reform for small
business: cutting the total volume of
regulations on the books and, to the extent
possible, making those already there less
burdensome to follow.  



Endnotes to “The Regulatory
Problem”

1. Arnold C. Cooper, William C.
Dunkelberg, Carolyn Y. Woo, William J.
Dennis, Jr., New Business in America: The
Firms & Their Owners, NFIB Education
Foundation, Washington, DC, 1990.

2. Some learn before they start by direct or
indirect regulatory prohibitions against
entry. See for example, Thomas J. Dean,
Robert L. Brown, Victor Stango,
“Environmental regulation as a barrier to the
formation of small manufacturing
establishment: A longitudinal examination,”
Journal of Environmental Economics and
Management, July, 2000; Dana Berliner,
How Detroit Drives Out Motor City
Entrepreneurs, Institute for Justice,
Washington, DC, 1996; William H. Mellor,
Is New York City Killing Entrepreneurship?
Institute for Justice, Washington, DC, 1996. 

3. William J. Dennis, Jr., Small Business
Problems and Priorities, NFIB Education
Foundation, Washington, DC, 2000. 

4. Cooper et. al., op. cit.

5. Israel M. Kirzner, Discovery and the
Capitalist Process, The University of Chicago
Press, Chicago, IL, 1985, Chapter 6.

6. John A. Jackson, The American Small
Business and Entrepreneurial Culture, NFIB
Education Foundation, Washington, DC, 1986.

7. Angela Antonelli, “Regulation:
Demanding Accountability and Common
Sense,” Issues 2000: The Candidate’s
Briefing Book (eds.) Stuart M. Butler and
Kim R. Homes, Heritage Foundation,
Washington, DC, 2000.

8. Ibid.

9. The Institute for Justice has a seven city
series outlining local regulatory
impediment to small business formation.
Two of them are cited in endnote #2 above;
William J. Dennis, Jr., “Business Regulation
as an Impediment to the Transition from
Welfare to Self-Employment,” Journal of
Labor Research, Sprong, 1998. 

10. Employment Taxes and Small Business,
GAO/T-GGD-97-21, U.S. General
Accounting Office, Washington, DC,
November 21, 1996.

11. Compiled in CEI’s Ten Thousand
Commandments from Regulatory Information
Service Center, Unified Agenda of Federal
Regulatory and Deregulatory Actions,
Reprinted from Federal Register of Monday,
November 22, 1999, Volume 64, No. 224,
October 1999.

12. Regulatory Flexibility Act: Agencies’
Interpretations of Review Requirements Vary,
GAO/GGD-99-55, U.S. General Accounting
Office, Washington, DC, April, 1999. 

13. Annual Report of the Chief Counsel for
Advocacy on Implementation of the
Regulatory Flexibility Act, 1995, Office of
Advocacy, U.S. Small Business
Administration, Washington, DC, 1996. 

14. Thomas D. Hopkins, Profiles of
Regulatory Costs, SBAHQ-95-M-0298,
prepared for the Office of Advocacy, U.S.
Small Business Administration, November
1995, Appendix A, Table A-1.

15. Ibid.

16. Hopkins, Profiles of Regulatory Costs,
op. cit., Table A-3.

17. Prepared Statement of Thomas D.
Hopkins, Rochester Institute of
Technology, Rochester, New York, before
the House Government Reform and
Oversight Committee, National Economic
Growth, Natural Resources and Regulatory
Affairs Subcommittee, May 16, 1996. 

18. Ibid.

19. Draft Report to Congress On the Costs
and Benefits of Federal Regulations. US
Office of Management and Budget, Office
of Information and Regulatory Affairs, 2000,
Table 3, attachment. Available on the Internet at
http://www.whitehouse.gov/omb/inforeg/
index.html.

11
0

|
N

FI
B

 S
m

al
l B

us
in

es
s 

Po
lic

y 
G

ui
de



11
1

|
N

FI
B

 S
m

al
l B

us
in

es
s 

Po
lic

y 
G

ui
de

20. Hopkins’ estimate compared to figures
provided in the Economic Report of the
President, 2000.

21. New Study Profiles Total Tax Burden of
Median American Family,” Tax Foundation
press release, March 9, 2000,
www.taxfoundation.org/prmedianfamily.html.

22. Examples include, Roland J. Cole and
Paul Sommers, Costs of Compliance in Small
and Moderate- Sized Businesses, SBA-79-
2668, Battelle Human Affairs Research
Centers, Seattle, WA, February, 1980;
Improving Economic Analysis of Government
Regulations on Small Business, SBA-2648-
OA-79, JACA Corporation, Fort
Washington, PA, January, 1981; Robert J.
Gaston and Sidney L. Carroll, State and
Local Regulatory Restrictions as Fixed Cost
Barriers to Small Business Enterprise, SBA-
7167-AER-83, Applied Economics Group,
Inc., Knoxville, TN, April, 1984; and,
Economies of Scale in Regulatory Compliance:
Evidence of the Differential Impacts of
Regulation by Firm Size, SBA-7188-OA-83,
Jack Faucett Associates, Chevy Chase, MD,
December, 1984. All were prepared for the
Office of Advocacy, U.S. Small Business
Administration, Washington, DC. For a
more theoretical discussion, see William A.
Brock and David S. Evans, The Economics of
Small Businesses: Their Role and Regulation
in the U.S. Economy, Holmes & Meier, New
York, NY, 1986, especially chapters 4 and 5.

23. Reported in, Henry B. R. Beale and King
Lin, Impacts of Federal Regulations, Paperwork,
and Tax Requirements on Small Business,
SBAHQ-95-C-0023, Microeconomic
Applications, Inc., prepared for the Office of
Advocacy, U.S. Small Business Administration,
September, 1998.

24. Ibid.

25. Hopkins, op. cit., Appendix A, Table A-7a.

26. Prepared Statement of Thomas D.
Hopkins, Rochester Institute of
Technology, Rochester, New York, before
the House Government Reform and
Oversight Committee, National Economic
Growth, Natural Resources and Regulatory
Affairs Subcommittee, May 16, 1996.

27. Beale and Lin, op. cit.

28. Annual Report of the Chief Counsel for
Advocacy on Implementation of the
Regulatory Flexibility Act, 1999, Office of
Advocacy, U.S. Small Business
Administration, Washington, DC, 2000,
p.iv.

29. “Major Court Decision Strengthens
Regulatory Flexibility Act,” The Small
Business Advocate, Office of Advocacy, U.S.
Small Business Administration, June, 1998.

30. “Challenging Regulation, Fishing
Industry Wins a Major Court Victory,” The
Small Business Advocate, Office of
Advocacy, U.S. Small Business
Administration, April, 1998.

31. Ibid.

32. Richard Belzer, “Independent
Regulatory Oversight: A New Path to
Regulatory Reform,” CSAB Forum, Center
for the Study of American Business,
Washington University, St. Louis, MO,
February, 1999.

33. David Schoenbrod, Power Without
Responsibility: How Congress Abuses the
People Through Delegation, Yale University
Press, New Haven, CT, 1993.

34. See Thomas D. Hopkins, et. al., A
Review of the Regulatory Interventions of the
Council on Wage and Price Stability: 1974-
1980. Manuscript, January 1981.

35. Robert W. Hahn, Jason K. Burnett, Yee-
Ho I. Chan, Elizabeth A. Mader, and Petrea
R. Moyle, “Assessing Regulatory Impact
Analyses: The Failure of Agencies to
Comply with Executive Order 12,866,”
Harvard Journal of Law and Public Policy,
Summer 2000.

36 Angela Antonelli, “Two Years and 8600
Rules: Why Congress Needs an Office of
Regulatory Analysis,” Heritage Foundation
Backgrounder, no. 1192, June 26, 1998. 


	Part 3: The Issues
	Chapter 8: The Regulatory Problem
	The Federal Regulatory Behemoth
	Numbers of Regulations
	Direct Costs of Regulation

	Disproportionate Costs Damage Competitiveness
	Regulatory Flexibility
	Is There Any Hope? Possibilities for Reform?
	Beyond the Congress
	Cost-Benefit Analysis
	Congressional Office of Regulatory Analysis
	Review Necessary Changes to SBREFA
	The Pac-Man Approach

	Conclusion



