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NORTH CAROLINA BOARD
OF PHARMACY

From Wake County

Plaintiff-Appellant,
' No. 99 CVS 06558

V.
From Court of Appeals

No. COA04-929

THE RULES REVIEW
COMMISSION, et al.
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Defendants-Appellees.
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BRIEF OF AMICI CURIAE
NORTH CAROLINA CITIZENS FOR BUSINESS AND INDUSTRY, NORTH
CAROLINA HOME BUILDERS ASSOCIATION, NORTH CAROLINA PORK COUNCIL,
INC., NORTH CAROLINA RETAIL MERCHANTS ASSOCIATION, NORTH
CAROLINA ASSOCIATION OF REALTORS, INC., NORTH CAROLINA FORESTRY
ASSOCIATION, NORTH CAROLINA AGGREGATES ASSOCIATION, CAROLINAS
ASSOCIATED GENERAL CONTRACTORS, NATIONAL FEDERATION OF
INDEPENDENT BUSINESSES LEGAL FOUNDATION, NORTH CAROLINA FARM
BUREAU, and MANUFACTURERS & CHEMICAL INDUSTRY
COUNCIL OF NORTH CAROLINA

khkkkkkkkkkkkkhkkkkkkkkhkkhkhkhkhhkhkkhkkhkkkkhkhkkhkkkkhkkk*



INDEX

TABLE OF CASES AND AUTHORITIES

................ iii
QUESTIONS PRESENTED . ... ...ttt nnas 1
SUMMARY OF ARGUMENT .. ... ...ttt 2
ARGUMENT . ittt ittt e et e e e e 3

I. THE COURT OF APPEALS PROPERLY REFRAINED FROM
RULING ON ALLEGED CONSTITUTIONAL CHALLENGES
NOT NECESSARY TO DECIDE THE CASE. ........... 3

A. Adjudication of the alleged constitutional
challenges was not necessary to the
disposition of the case and was properly
avoided. ... .. . e e 3

B. North Carolina Courts have no “duty” to
decide constitutional issues that are not
necessary for the adjudication of a case.

IT. LEGAL PRECEDENT OF THIS COURT SHOWS THAT THE
ALLEGED CONSTITUTIONAL ISSUES ARE NOT
PROPERLY BEFORE THE COURT AT THIS TIME
BECAUSE THE TRIAL COURT DID NOT RULE ON SUCH
ISSUES . ittt et it i e e e e e e e 11

ITT.IF ANY CONSTITUTIONAL ISSUE IS PROPERLY
PRESENTED BY THIS CASE, THAT ISSUE IS LIMITED
TO THE CONSTITUTIONALITY OF N.C. GEN. STAT. §
150B-21.9(a) (1), NOT THE BROAD ARRAY OF
ISSUES RAISED BY THE PHARMACY BOARD. ....... 12

IV. THE RRC PERFORMS THE EXECUTIVE BRANCH’S
INTERNAL REVIEW OF STATUTORY AUTHORITY FOR
ADMINISTRATIVE RULES, AND SUCH REVIEW DOES
NOT VIOLATE CONSTITUTIONAL PRINCIPLES OF
SEPARATION OF POWERS. . ... ... i 16

A, The RRC does not exercise a “legislative
veto” over executive rule-making or wield
“supreme legislative power.”............ 17

1. The RRC is part of the executive
branch of government, not the
legislative branch.............. 17



-ii-

2. The RRC’s vital role in the
executive rule-making process is
not a “legislative veto” or an
exercise of “supreme legislative
POWEE . i i e e e e e 21

B. The RRC does not interfere with the powers
of the judicial branch because the RRC
reviews proposed rules before they become
final rules...... ... it 25

C. None of the cases from other jurisdictions
cited by the Pharmacy Board and
Environmental Amici is applicable to this
T2 X< = 26

V. THE RRC’S ROLE IN REVIEWING STATUTORY
AUTHORITY FOR ADMINISTRATIVE RULES SERVES
THE PUBLIC INTEREST AND PUBLIC POLICY. ....29

CONCLUSTON . .ttt ittt i it ts te ittt s e e e o 32

CERTIFICATE OF SERVICE ...... .0 34



-iii-

TABLE OF CASES AND AUTHORITIES

Cases

Adams v. North Carolina Dep’t of Natural & Econ.
Res., 295 N.C. 683, 249 S.E.2d 402 (1978)

Alaska v. A.L.I.V.E. Voluntary, 606 P.2d 769
(Alaska 1980) . i it ittt e e e 27

Anderson v. Assimos, 356 N.C. 415, 572 S.E.2d 101
(2002) ittt e e e passim

Blank v. Department of Corrections, 611 N.W.2d
530 (Mich. 2000) v vt ittt e it 27

Boswell v. Boswell, 241 N.C. 515, 85 S.E.2d
B9 (1955 ) vttt ittt et e e e e e 5

Bowsher v. Synar, 478 U.S. 714, 106 S. Ct. 3181,
92 L. EAd. 24 583 (1986) ... 20

Ccity of Durham v. Manson, 285 N.C. 741, 208
S. E.2d 662 (1974) i ittt 11

Department of Envtl. Resources V. Jubelirer, 567
A.2d 741 (Pa. Commw. Ct. 1989) ............ 28

General Assembly of N.J. v. Byrne, 448 A.2d 438
(N.J. 1982) ittt ittt i iiiiesae e 27

Gerstein v. Pugh, 420 U.S. 103, 95 S. Ct. 854, 43
L. E. 2d 54 {(1975) it v ittt ittt 8

Gilliam County v. Department of Envtl. Quality,
849 P.2d 500 (Or. 1993) ..t 27

Granville County Bd. of Commissioners v. North
Carolina Hazardous Waste Mgmt. Comm’'n, 329
N.C. 615, 407 S.E.2d 785 (1991) ............ 8

In re Broad & Gales Creek Community Ass’n, 300
N.C. 267, 266 S.E.2d 645 (1980) ........... 23

In re Spivey, 345 N.C. 404, 480 S.E.2d 693 (1997)







